JOURNAL OF SPECIAL NEEDS PLANNING

SUMMER 2005 VYOLUME 1, ISSUE 3

Special Needs Counseling

SPECIAL POINTS OF INTEREST:

succeed.” That verse has contributes an article de-

tremendous wisdom when tailing some of the finan- . .

. ) . . ¢ There is a need for special-

it comes to Special Needs cial nuances, while Herr, ) _

Planning, Boin andl Bieads conihs ized counsel when it comes
tion focuses on the legal to special needs planning

As this publication was e ;
ramifications of planning

for your child with special & Each issue will have articles
needs.

being developed, we recog-
nized the need for special-

ized counsel in the atea of written from the perspective
special needs planningand ~ We hope you find the arti- of a financial planner and an
de?ided to always have cles helpful! attorney
articles written l?oth from a All the best,
legal and financial perspec-
tive. This will give our J.P. Collins & Associates,
readers an opportunity to Inc.
The Bible says, “Plans fail learn. Rl e.cts i AND
special needs planning.
for lack of counsel, but Herr. Potts. & Herr
with many advisors they J.P. Collins & Associates ’ ’
Using Life Insurance to Fund a Special Needs Trust
Weritten by J. Patrick Collins Jr., CFP
Often times we meet with clients who have created a Special Needs Trust (SNT) and there- INSIDE THIS ISSUE:

fore think that the planning stops there. Unfortunately, creating the trust is just half the

battle. The next item to consider is how you ate going to fund it. One of the most popular

vehicles used to fund a SNT is a life insurance policy. While there are numerous other is- Life Insurance 1
sues to consider when funding a trust, we are going to focus on life insurance for the pur-

pose of this article.

Special Needs Trusts 2
Life insurance provides a payment of a specified amount at the insured’s death, thereby
allowing the insured to transfer the risk of dying prematurely to an insurance company for a
certain cost (premium). Why is life insurance such a valuable tool in special needs plan-
ning? It can create an estate, ot lump sum, where none exists. If a parent determines that a
special needs trust must be funded with $500,000 at their death (defermining that amonnt is a
whole other article), and they only have $50,000 in assets, there will be a shortfall if they die
tomorrow. While they may eventually accumulate enough assets to fund the trust, there is a
major risk if they die prior to accumulating the assets needed. As shown by the chart be-
low, if this individual would pass away prior to age 90, there would be insufficient personal

Biographies 4

savings to provide for their child with special needs.
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Life Insurance (cont.)

Life Insurance vs. Personal Savings
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There are two broad types of life insurance: term and permanent. Term insurance is
a form of life insurance in which the death benefit is payable in the event of the in-
sured’s death, during a specified petiod, and nothing is paid if the insured lives be-
yond that period. Sometimes I equate it to renting a house. As long as you pay the
rent, you can stay in the house. Similatly, as long as you pay the premium, you have
life insurance coverage. The downside to term insurance is that it becomes ex-
tremely expensive as you get older and therefore is a poor choice to fund a SNT.
Term insurance is an excellent alternative for families that are looking to protect an income for a specified
petiod, but if you need the policy to stay in force for your lifetime, term is not a wise choice.

Permanent insurance has two components: a cash value and cost of insurance. For each premium you
pay, a percentage goes to pay the cost of keeping you insured, and a percentage goes towards the cash
value of the policy. Using the house analogy, this is more like owning, since you ate building equity (cash
value) in the policy. Most permanent policies can be designed to guarantee a level premium payment you
will have to pay to keep the policy in force over your lifetime. Because of the way these policies are struc-
tured, they are typically the better choice when funding a SN'T. As you might guess, these policies are
more costly than their term insurance counterparts because of the guarantees and cash value buildup.

Unfortunately, the insurance industry has gotten a bad name, and in many cases, rightfully so. Most in-
surance salesmen earn a commission for the products they sell. No product sales, no commission. So,
when you walk into their office and they recommend a policy to you, it’s hard to determine if it is in your
best interest, or if they just need to make their mortgage payment for that month. We always advise indi-
viduals to seek out a fee-only financial planner, who does not accept commissions, but charges an hourly
or fixed fee. These planners can not only evaluate the myriad of choices surrounding insurance, but can
also help you integrate the special needs plan for your child with your personal financial plan.

The anthor, . Patrick Collins Jr., CFP® is the President of |.P. Collins & Associates, Inc, a fee-
only financial planning and investment management firm located in Towson, Maryland. They
specialize in working with business owners, retirees, and families of children with special needs.

Special Needs Trusts

Written by Stephen D. Potts, Esq.

The primary goal of a Special Needs Trust (SNT) is to provide additional resources
to special needs persons while ensuring they are receiving the maximum governmen-
tal benefits available to them. When establishing a SNT, it is the duty of the Settlor
(the individual who creates the SN'T) and Trustee to understand how to keep the
special needs person (the beneficiary) eligible for those governmental benefits. The
Settlor, when drafting the Trust document, should use specific language authorizing
the Trustee to supplement the beneficiary's governmental benefits, otherwise it is

“WHEN YOU WALK INTO
THEIR OFFICE AND THEY
RECOMMEND A POLICY
TO YOU, IT'S HARD TO
DETERMINE IF IT IS IN
YOUR BEST INTEREST,
OR IF THEY JUST NEED
TO MAKE THEIR
MORTGAGE PAYMENT

FOR THAT MONTH.”
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Special Needs Trusts (cont.)

possible that the trust assets could be considered an "available resource" for purposes of determining the
beneficiary's eligibility for medical assistance, and thus disqualify the beneficiary from receiving govern-
mental benefits. It is also important that the Trustee of a SNT understand that there are many regulations
(State, Federal, and case law) that govern what supplemental services the SNT can provide.

I. Keeping the Special Needs Person Eligible For Governmental Benefits

Courts and state regulatory agencies look at the language of the SNT and the intent
of the Settlor to determine whether trust assets are an available resource to the spe-
cial needs person. If Trust assets are considered an available resource, they may
disqualify the special needs person from receiving governmental benefits. It is cru-
cial that the SNT state that the Trust will only be used to supplement and not sup-
plant government benefits available to the special needs person. The intent of the
Settlor must be clear that the Trustee must consider other available assets, resoutrces
and benefits available to the beneficiary before using the SNT assets. Governmental
benefits should provide the primary means of support for the beneficiary. The Trust
language should give discretion to the Trustee to provide for the beneficiary in ways
that the governmental benefits are not able to do.

I1. Supplemental Services Allowed

Assets in the SNT should be used to assist in the treatment of the beneficiary and

increase his or her quality of life. It is the Trustee's duty to understand what services

the SNT can pay for and what services could cause the beneficiary to become ineligible for governmental
benefits. The Trustee should consult with an attorney in his or her state because Federal and State law
and case law come together to create the governing regulations.

In Pennsylvania, for example, the following have been approved by the Pennsylvania Department of Pub-
lic Welfare (the state regulatory agency) as permitted services: medical expenses, nursing and custodial
care, psychiatric/psychological services, recreational therapy, occupational therapy, physical therapy, voca-
tional therapy, durable medical needs, prosthetic devises, special rehabilitative services or equipment, pro-
grams of training, education, transportation (including the purchase of an accessible/adapted vehicle), and
travel expenses, telephone equipment, cable television and internet access as directly related to the disabil-
ity, dietary needs and supplements, insurance, professional expenses, architectural modifications to permit
access to a residence, and the purchase in the name of the SNT of appropriate housing together with
costs of repair and maintenance.

In conclusion, both the Settlor and the Trustee must be aware of the many rules and regulations that
cause the special needs person to become ineligible for governmental benefits. When setting up the SNT,
the Trust language must cleatly state that the SN'T's assets will be used to supplement and not supplant
the governmental resources available to the special needs person. The Trustee
should consult with an attorney and the regulatory agency in his or her state to en-
sure the Trustee's actions do not cause the beneficiary of the SNT to become ineligi-
ble for governmental benefits.

This is a complex atea of the law. You should always consult with an attorney famil-
iar with SN'T's in your state to determine what plan is best for your situation.

The anthor, Stephen D. Potts, Esq., is an associate attorney with Herr, Potts and Herr and can be |
reached at 175 Strafford Ave., Suite 314, Wayne, PA 19087, 610-254-0114. His father, John
H. Potts, Esq., is a partner in the firm with 42 years of legal experience and bas been a pioneer in
the field of Special Needs Trusts in Pennsylvania.

“BY FAILING TO

PREPARE, YOU ARE

PREPARING TO FAIL.”

- BEN FRANKLIN
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J.P. Collins & Associates, Inc is a fee-only financial planning and investment management firm located

in Towson, Maryland. The firm specializes in working with business owners, retirees, and families of
children with special needs.
o ®

OLLINS The firm’s principal, ]. Patrick Collins ]r., has extensive knowledge of the issues surrounding special
needs planning and is a frequent guest lecturer on the topic. Mr. Collins is a Certified Financial Plan-
ner™, a NAPEFA Registered Financial Adpisor, and is active within several financial planning or-

ganizations. He is a member of the Board of Directors of the Abilities Network and Senior Citizens,

J.P. Collins & Associates, Inc. Ine.
100 West Road

Suite 300

Towson, MD 21204

Phone: 410-832-7282

Fax: 410-832-7283

Email: info@jpc-associates.com

Web: www.jpc-associates.com

& Associates

Herr, Potts, and Herr

Herr, Potts, and Herr is a law firm located in Wayne, Pennsylvania. The firm specializes in estates
and trusts (specifically special needs planning), income tax, and real estate matters. One of the firm’s

partners, Jobn H. Potts, Esq., is considered a pioneer in the field of Special Needs Planning in Penn-

Sylvania
Herr, Potts, and Herr

175 Strafford Avenue Stephen D. Potts, Esq. is an associate attorney with the firm and specializes in the complex: issues of
Suite 314

Wayne, PA 19087 special needs planning.
Phone: 610-254-0114
Fax: 610-293-9660

E-mail: steve.potts2@vetizon.net

To subscribe to the Journal of Special Needs Planning, go to
www.jpc-associates.com and fill out the free subscription form.
The newsletter will be delivered to you via email every quarter.

The information in this newsletter is based on data gathered from what we believe are reliable sources. It is not gnaranteed as to accuracy, and does not purport to be complete and is
not intended as the primary basis for financial planning or investment decisions. 1t should also not be construed as advice meeting the particular investment needs of any investor.

J.P. Collins and Associates, Inc. is registered with the State of Maryland under the Investment Advisers Act of 1940. All information contained herein is for informational purposes
only for residents of the State of Maryland and does not constitute a solicitation or offer to sell securities or investment advisory services. Such an offer can only be made in states where
J.P. Collins & Associates, Inc. is registered or where an exemption from registration is available. Representatives of the firm may only conduct business in a state if the firm and its

representatives are approved to do business in the state or are exempted from the state's registration requirements.



